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Legal Research Project

· Using traditional legal reasoning.  The paper is quite like a motion paper.  Arguing before a judge in writing.  Each section should be highlighted.

1. Introduction:  introduce the reader to the topics you are going to discuss.  A general statement as to the topics that you are going to discuss.  

2. Secondly before you do any legal research you start out with the code that covers the subject area that you want to discuss.  You will write the code as it appears.  Just write the code section.  

3. Based on our last lecture, every time the legislature passes a law, it must satisfy due process and legislative intent/purpose.  Clarify the law:  case law-select two cases that are relevant to the code section.  Brief those cases.

4. Social Impact:  The law was designed to serve a social Goal

5. Personal Opinion

Criminal Law & Cyberspace
· How law is being applied to a new medium.  Many of these laws were not around before 1996.  Law by analogy – using brick and mortar law and apply it to cyberspace cases.  Judges make decisions based on analogy and then you see the legislature adopting these laws.  Cyberspace is designed for you to have access to large amounts of information at a very expedited pace.  Cyberspace is concerned with information availability and information dissemination.  
· One problem with cyberspace and crime is the impersonal nature of the medium.  
· Jurisdiction is also in question:  Where does the criminal act take place?  Who has jurisdiction over crimes that take place over cyberspace?
· Anonymous nature of cyberspace.  People can put information up without identifying themselves.  You don’t know who committed the crime.
· How do you verify the accuracy of information?  If you don’t know the source of the info, how can you verify the accuracy of the information?

· The person does not leave any physical evidence when a crime is committed.

50% of all foreign investments are in the United States.  The United States also has the highest tourism rate in the world.  Additionally the United States has the highest amount of foreign students in the United States.  This is all because the United States is the safest country in the world.

Cyberspace & Privacy

Elements of a Crime
Certain elements must be proven for something to be a crime.

1. Statute:  Must be on the book making the criminal act a criminal act.  Some type of law that is codified.  Must have a future impact, cannot have Ex Post Facto crime.  A law must be on the books making the law a criminal act.  
2. Corpus Deliciti (Body of a crime):  Before a person can be tried there must be the production of some relevant evidence showing that a crime has been committed and the person is involved.  
3. Intent:  This must be proven beyond a reasonable doubt before a person can be punished.  Mensrea:  You cannot be guilty of a criminal act unless you have a guilty “State of mind.”  

· There are 3 types of criminal minds:
· Specific Intent:  At the time that the person committed the crime they had a purposeful knowing state of mind.  Person knew the consequences and still committed the act regardless.

· General Intent Crimes:  No specific intent to harm someone.  Used when a person acts in a reckless manner.  Substantial likelihood of someone becoming injured and the person does the act anyways.  “Gross negligence”  “Reckless behavior”.  Examples include street racing, throwing a ball in a crowd.

· Strict Liability:  No intent is required.  You are punished for the act.  Typically deals with business dealings.  Examples include selling alcohol to someone who is drunk or selling alcohol to a minor.
4. Act:  This must be proven beyond a reasonable doubt before a person can be punished.  Must have committed the act on a voluntary basis.  The person has control of their muscles and senses.  
5. Defenses:  
· Insanity:  Goes back to the McNaugten rule of 1637.  This rule is highly controversial.  “A person is insane if they have a defect of reason due to a diseased mind making that person incapable of distinguishing between right and wrong.”  Mental retardation is recognized as a diseased mind affecting a person’s reasoning ability.  You cannot execute a person who was mentally retarded at the time of the act.  It does not excuse behavior, it just mitigates punishment.  

· Infancy:  The child is so abused by the parents that the child kills the parent.  
· Intoxication:
· Self-Defense:
· Defense of others:
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· Contracts

· A contract is a statement of promises between two or more parties to do or not to do an act which is enforceable in a court of law.

· Contracts are the essence of capitalism

· It is through contracts that your private property rights are protected

· It can be tangible, intangible, labor, etc...  Allows the trade for some sort of compensation, typically monetary compensation.

· Contracts are future orientated.  It is a present agreement which regulates future conduct or organizes future events.  Contracts reduce the risk of what is going to happen in the future.

· One of the problems with business is that they always operate in the future.  Present decisions have future impact.  The future is always unpredictable and contracts try to organize the future.  Your rights are protected through the courts.  A breach of contract is a civil wrong.
· Governing Law:  4 types of governing law that exist today:  The appropriate law must be applied to the subject area.
· Restate:  The oldest form of contract law.  It was inherited from England.  Comes out of an agrarian based economy where most goods sold were farming goods.  The emphasis on this contract is formation.  Did the parties really intend the contract?
· Commercial:  As we moved from a local to a national based economy where there was a distance between buyers and sellers and merchants began to dominate the economy.  There was a distance between manufacturer, retailer and consumer and we saw an emergence of commercial law or the law governing merchants.  The uniform commercial code deals with contracts between merchants.  Article 2 of the uniform commercial code dominates the economy today.  The main clauses:
· Consumer protection

· Regulation of merchants:  imposing obligations on merchants

· Consumers get what they contract for

· The perfect tender rule?

· International:  In the 80’s the economy started moving global.  Labor intensive jobs were outsourced to “low cost” countries.  A lot of goods are being passed throughout the global market.  The law had to handle this.  In 1989 the U.S. adopted the U.N. convention or the international sale of goods.  This law deals with transactions involving merchants of different nations.  
· Computer:  In the 90’s there was the emergence of computers.  Because of convenience, cheaper prices and more competition people are attracted to conducting business over cyberspace.  Laws had to emerge to accommodate transactions over cyberspace.  There are two laws that deal with contracting over cyberspace:

· One is a state law:  The uniform computer information transaction act.  This law is limited in scope.  It only deals with the buying and selling of computers and software over the internet.  It does say that writing in cyberspace satisfy the statutes of frauds.  You can attribute the writing to a particular person.  Very few states have accepted this law.  

· The fed’s have enacted the uniform electronic transaction act.  This is very broad in scope.  It does not involve family law, trusts, and transactions in real property.  It deals with all other contracts.  You cannot buy and sell property over cyberspace; you must physically record the transaction.  Any writing that takes place over cyberspace is a valid writing.  You can authenticate the source.  You are advised to come up with some security measures for signature verification.  Most states have adopted UETA.  
· Crimes

· Defense

· Insane:  McNaughton rule:  A person is insane if they have a defect of reason caused by a diseased mind.
· Incapable:  Determine if the person is incapable of distinguishing between right and wrong.
· Infancy:  When is a child too young to commit a crime?  Juvenile proceedings are civil proceedings.  Parental rights are turned over to state supervision to rehabilitate the child so that they are capable of returning to society.  707 “fitness hearings” determine if the juvenile is fit for government supervision or should they be tried as an adult.  A number of factors are looked at when making a fitness hearing decision:  

1. The minor’s age
2. Sophistication of the crime

3. Seriousness of the crime

4. Risk to the community

5. Prior contact (Law enforcement record)

6. Conduct at school

7. The ability of the parent to control the minor

· If the juvenile is not fit to be tried as a juvenile, then they are tried as an adult.

· Intoxication:  Voluntary intoxication is not a defense.  

· SD:  Self-defense:  You only use deadly force in defense of human beings, not for property.  If a person attacks you must use life force in defending yourself.  Human lives or limbs are not replaceable.  
· Classification

· ALI:  American Law Institute:
· Class 4 crimes:  very serious crimes and the death penalty apply.

· Class 3 crimes:  25 years to life imprisonment.  

· Class 2 crimes:  Up to 10 years in prison

· Class 1 crimes:  Up to 5 years

· FIL/MIS:  Felony / Misdemeanor classifications
· Felony classifies something if you can be sent to prison.  If you are sentenced for more than a year, then you will have a felony.  Otherwise it’s a misdemeanor.

· Classification Schemes:  Traditional classifications
· Traditional crimes:  Crimes that occur every place you go in the world.  For example:  murder, rape, theft, etc…

· Moral crimes:  Crimes that the people have passed into law reflecting moral standards.  Where the morality of a society is codified in criminal law.  For example:  prostitution, gambling, drug use, etc… ~70% of people in jail are there for moral crimes
· Regulatory crimes:  Usually crimes that a business commits.  For example:  EPA regulating dumping toxic waste, SEC regulating securities trades

· White collar crimes:  Where a business breaches a trust to society.  For example:  embezzlement, racketeering 

· Computer access crimes:  You have unauthorized access to a computer.  

· Cyberspace crimes:  Where you use cyberspace to defraud someone.  Example:  identity theft, etc…

· Criminal Procedure

February 23, 2005

 Commercial Law


UCC (Articles)


Article 2 (Elements)



Law (governing law)



Formation



Proof



Performance Obligation




Seller (PTR)




Buyer (IPAR)



Risk of loss

Excuse for non-performance

Remedies-EERR

Tort


Tort and CyberSpace


Elements



Strict Liability



Intentional



Nuisance



Negligence

Contract laws deal with subject matters

Commercial Law:  As economy changed we went from a local economy to a national economy because it meant that manufactures were not in face to face contact with one another.  1950 UCC designed to harmonize and standardize law in US.  LA was the only state that didn’t adopt the law in its entirety.
UCC covered 9 articles:  Obligation of merchants on national basis

Article 1. General provisions of terms used in the entire code to prevent judges and lawyer to use different interpretations.  They standardized the law by defining all the terms used throughout the code.

Article 2. Sales of goods by merchants.  Technically speaking, when you engage in commercial transactions, that transaction is governed by article 2 of UCC.  As time has changed, amended:


Article 2, A:  Leasing goods.  


Article 2 B: Sales of computers.  Only two states adopted this.

Article 3. Commercial paper.  Documents used in lieu of money.  Bills of exchanges, money orders, checks.  How these instruments are created and how the parties are involved.

Article 4. Banks and deposits:  how banks credit your account; how long they hold deposits, and notices and things of that nature


Article 4, A: Electronic transfers.  Limits liabilities 

Article 5.  Letters of credit.  These instruments issues by banks to guarantee payments upon completion of a job.  Used widely internationally.

1. Guarantees payment

2. Guarantee Performance

3. Used as a source to finance a contract

Article 6: Bulk sales transactions: When a business is going out of business, priority of creditors; notice requirements.

Article 7: Documents of title: Title of transfer through a 3rd party.  Bill of lading.  A creditor can get a lean.  Lading

Article 8:  Transactions involving stocks or securities.

Article 9: Secured transactions when people borrow money from a finance company, that company wants security if that person defaults, they can attach assets to that loan giving the lender the right to repossess or reclaim that asset.

Sales of goods by merchants are covered by article 2, designed to regulate merchants.  A merchant is one who sells goods on a regular basis, or hires agents to sell goods on a regular basis.  

1. Subject matter:  When will article 2 apply to a particular transaction

a. When you have a merchants who transacts in tangible, moveable goods.

b. This law is directed by merchants and regulates merchants conducts:  

1. Honesty in fact

2. Must act in good faith

3. Must observe all reasonable commercial practices for the protection of the consumers

c. Must avoid unconscionable practices (can’t use their market to take advantage of people.  Don’t take advantage of people).

i. Senior citizens

ii. Poor people

iii. Rent-to-own target poorer people, they have high interest rates.

iv. Blockbuster sale clause which exploits people

d. Consumer protection laws on the transactions under article 2

i. Favors consumers and over-protects consumers

ii. Want to maintain consumer confidence and spending

iii. Households are #1 spenders

iv. Warranty provisions

1. Express warranty:  Misrepresentations about product that are material and cause the consumer to purchase.  The product must live up to its expectations.  

2. Implied warranties: those warranties that automatically arise from the transaction as a matter of law. 

3. Merchant ability: Merchant ability, stating when you buy something this good will meet industry standards and conforms to the label, and fit for ordinary use.

4. Fitness for particular purpose: if the merchant chooses the good, they know your particular use and choose the good for you and must meet that particular use.

5. Wholesomeness: When you buy something from a restaurant, they warrant that there are no foreign objects in those goods that you consume.

e. Strict liability: manufacturer, wholesaler, or retailer is liable if good is defective and unreasonably damaging to the consumer, and they are still liable despite precautions taken.

Performance obligation:

· Sellers: Perfect tender rule

· Buyer: inspect, pay, accept and if there is a problem, revoke

Risk of loss: Who bears liability if goods are destroyed in transit?  3 types of delivery contracts:

1. Non destination Contract:  Buyer has liability

2. Destination contract: Seller has liability

3. Carrier: Liability depends on the contract with the carries loss as defined by bill of lading. 

Excuse for non-performance:  Since goods travel long distances, many things can happen, such as floods, falling rocks, high winds.  Are both parties liable?  If an unforeseeable event occurs, then neither party is liable and each is excused from performing, 

Remedies: Remedies are earned.  If there has been a breach: expectancy, equitable, reliance, restitution.

Civil Liability and Torts:

When one individual injures another.

Some problems in cyberspace with civil liabilities making things very complicated, some problems:  

1. Jurisdiction is a main problem.  Who has jurisdiction over actions committed over cyberspace.

2. Anonymous: most people in cyberspace act in an anonymous basis; you can’t identify them.

3. Authentication: Can you verify the accuracy of the information that is on cyberspace?

4. Difficult to gather evidence over cyberspace.  Nothing is left behind.

5. The gap that is growing between the haves and the have-nots.  The have-nots don’t have access to a lot of information and are falling behind.  What are the social consequences of cyberspace? 

6. Brick and mortar fraud, much money is taken.  In Cyberspace, it’s unique, so the amount of fraud isn’t large (between $200 and $500) since it’s over a large amount of people so most people don’t come forward but the amounts of money earned can be in the millions.

Tort

Tort is a sin.  A pneumonic meaning 

S- Strict liability

I- Intentional torts where you act in a reckless manner causing injury to other. 

· Tort against persons: Personal injury.  

· Against property: Trespass. 

· Against personality: You as a human, have a right to walk in public without people making false comments about you and causing economic lapps.

1. (L) Person must be living.

2. (E) Must affect that person’s social esteem and ranking

3. (C) Statements must be communicated to the public

4. (D) Statements must cause economic damages

5. (D) There can be no available defenses

· QTAC:  

· Qualified

· Truth is always a defense

· Absolute defenses applying to lawyers who can make statements and not be liable

· Constitutional privileges dealing with the Press where they can make statements and not be liable unless they prove malice

6. Defamation: Untrue statements about a person communicated to the public affecting the person’s esteem and causing damages.

7. Invasion of property: 

· Misappropriation of personality:  Steal name of likeness and benefit

· Intrusion upon seclusion and go public causing sever embarrassment. 

· Public disclosure of private facts:  Breaches confidentiality 

· False light, embarrassing situation

· Intentional torts against business

Nuisance Law:  Unreasonable interference of one’s use and enjoyment of property.  The original environmental law.   Prior to 1970, local courts applied nuisance law.  Environment protection act of 1970.  Nuisance laws are now used more often against gangs, prostitutes

Negligence: Concept that means that you can be liable if unintentionally injure someone.  States each and everyone has a duty to exercise a standard of care for the safety of others.  If you breach your duty and your breach causes injury to another, you are liable, even if you didn’t intend to injure that person.


Standard of care:

1. Negligence per se.  States that you must obey the law.  If you violate the law and it injures another, then you are negligent per se. Like drinking and driving. CVC 231512:  if BAC > .08 then you are an impaired driver and you are liable.

2. Reasonable person standard in absence of law.  Look at certain steps to exercising your practice (ie, talking on cell phone and getting into an accident).

a. Actual conduct:  what did you actually do

b. Was there a safer, alternative way to carry out your activity

c. Was the safer alternative way feasible under the circumstances

d. Would the safer alternative conduct prevented the harm

Statute tells you how to conduct yourself and your property.  If you don’t maintain your property, then you are negligent per se.  On the other hand, if no statute, then you apply reasonable person standard (AAFH)
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Tort
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Tort

· Torts are a civil wrong

· Strict Liability:  Injury from defective products.  Engaged in an activity that is a danger to society.  Therefore you should take extreme precautions to protect society.  If you don’t and a person is injured you are liable.  Six theories on what strict liability applies to:
1. Abnormally dangerous animals

· Dog not on a leash

· Dog on a leash and attacks someone
· Someone is on your property and dog attacks them

2. Abnormally dangerous activities
· Construction

3. Strict product liability

4. Workers compensation:  

· Employee injured in the workplace

5. Sexual Harassment

· A component of Sexual Discrimination

· Gender as a job requirement

· Gender plus discrimination (i.e. pregnancy, obesity)

· Sexual stereotyping

· Sexual Harassment

· Before a persons gender that causes a hostile intimidating working environment which affects the persons productivity and causing damage to that person

· Two types of Sexual Harassment:

· Hostile environment:  Co-worker harassment.  Employer is not liable unless the employer has a policy in hand and once a complaint is made they take action.

· Quid-pro-quo:  Something for something.  Dealing with a superior that uses their position to compel another to accept their sexual advances.  Employer is strictly liable.
· Intentional Tort:  
· Intentional Tort against personality.  

· Slander, defamation, liable, invasion of privacy

· You as a social human being have the right to be in public without:

· Untrue statements made about you

· Disparaging statements made about you

· Causes severe embarrassment

· L:  Living

· E:  Social Esteem

· C:  Communicated to the public

· D:  Economic Damages

· D:  Defenses:  QTAC

· Q:  Qualified – communication serves social purpose w/ no intent to harm
· T:  Truth – Truth is always a defense

· A:  Absolute – In judicial, legislative proceedings people are not liable for the statements made.
· C:  Constitutional – Applies to the newspaper.  If they make an untrue statement you must show malice.
· Negligence:  Your social obligation to exercise a standard of care for the safety of others.  If you breach this standard of care that causes injury to another you are liable.  These must be unintentional acts.  You must act like a reasonable person.
· Negligence per se:  You have an obligation to obey the law.  If you violate a statute you are negligence per se.  

· Reasonable Person:  
· Your conduct is analyzed by:

· Look at your contact

· Were there any alternatives?

· Was the alternative conduct feasible under the circumstance

· Was the alternative conduct safer under the circumstance

· Nuisance:  Unreasonable interference with ones use and enjoyment of property.

· Private nuisances:  Individual interferes with one person’s property

· Private Nuisance:  Individual interferes with the public’s property.

· Nuisance law did not protect the environment because the local government officials did not want to attack officials.  The environmental protection act was needed to take the blame off of the local governments and make it a federal issue.  

· Trespass:  Odor, smells, noise, obstruction of views.  Businesses don’t use the best technology to abate the nuisance.
Article 2 

· Subject Manner
· Formation of Contracts
· Offer:  Advertisements are an offer to make an offer.  So when a merchant promotes or solicits your money through the medium, they are making an offer to you and asking you as a consumer to make an offer.  Consumers (buyers) are the one that makes the offer.  The offer includes an identification of the quantity term.  The offer need not include price, payment or delivery.  If the merchant makes an offer, it’s a firm offer and cannot be withdrawn for time specified or up to six months.
· Accept:  Used when a merchant or seller accepts the offer.  Sellers have standard acceptance forms.  The seller will send you a confirmation with additional information.  These terms/information become part of the contract unless it materially alters the offer.  Change in price, quantity, quality, delivery terms and payment terms are invalid alterations to the contract.
· Proof

· SF – Statutes of Fraud:  Article 2 does have statutes of frauds.  Contracts in excess of $500 must be evidenced by a sufficient memorandum.  Under article 2 it states that if you have a writing that identifies the parties, product and contains a quantity term that is signed then it satisfies the requirement.  If a seller confirms in writing from the buyer that satisfies statues of frauds and writing requirements.
· Part Performance.  If you order a part and the man. In good faith makes that part, the buyer must pay the seller for what they have performed.  

· Part Delivery.  If the seller delivers part of the order, you must pay for it.

· PER - Parole Evidence Rule:  Once a contract is reduced to a writing you cannot modify the words of that contract.  

· Course of Dealing:  Ambiguity – Whenever there is an ambiguity the parties are allowed to clarify the ambiguity.  You can use discussions from the negotiation to clarify the ambiguity

· Course of Performance:  Use prior contracts to clarify current ambiguity.

· Trade Usage:  Must learn the trade language.  You can use the trade language to clarify the ambiguity.  

Seller has 5 obligations

1. Seller must deliver conforming goods

2. Seller must deliver goods according to contract terms

3. Seller will warrant the goods in terms of selling goods

4. Seller must meet the perfect tender rule

5. If the goods are non-conforming, the seller must cure
Buyers obligations

1. Inspect

2. Pay

3. Accept

4. Revoke Accepatance

